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IN r:i.'lill SUPREI-ffi COURT OF THE STATE OF UTAH

------------

IC/\ TI-ILEEN Mc Gf'. VIN,

Plaintiff-Appellant
vs.

Case No. 12541

IVI\N J • Mc GP.VIN,

Defendant-Respondent
BRIEF OF RESPONDENT
NATU'illi OF THE CASE

APPELLANT appeals from an Order of Judge
Gordon R. Ha.11, Third Judicial District Court,
State of Utah, pursuant to Memorandum Decision
dated the 17th day of May, 1971, Ordering the
Plaintiff-Appellant, to submit herself and
the minor child to a blood test as provided by
Chapter

of Title 78, Utah Code Annotated

as an aid to the determination of paternity
of the

child Patrick, such decision
-1-

8ased upon the Motion by Defendant-Respondent
presented for determination of an issue of
P2ternity raised due to the denial by Appellant
to &llow Respondent visitation with the child
Patrick and statements made to the Respondent
by

Appellant and Appellant's parents that

Respondent was not the Father of the Child
Pf\trick.

(R-71)
STATE.MENT OF FACTS

Pursuant to a divorce decree entered by
the Third Judicial District Court, at a time
when the Appellant was expecting a child, the
order of such decree, obligated the Respondent
to pay reasonable support for 2 children, Laura
McGavin, and the unborn infant.
Respondent was informed (at the hospital)
upon the birth of the child that he was not the
father of the infant (R-71) and would not be
permitted to see the infant.

Subsequent to

such birth, and at all times thereafter,
was denied visitation with the child Patrick.
(R-72)

Respondent brought an action, pursuant

.......___to Order to Show Cause the only issue argued

by f1ppellant' s Counsel was the application of
the doctrine of Res Judicate, and the Court

Ordered Counsel to present a Memorandum of
Lnw upon that point.

All other issues presented

by Plaintiff's Motion were continued without
date, to be considered following the decision
by the Court of the issue submitted by memorandum.
From an Order allowing the blood test, to be
rendered .in the so.me manner as provided by
78-45a-1 et seq, u.c.A. (1953).

The Appellant

applied to this Court for an Interlocutory
Appeal.
Respondent alleges that no issue of paternity
was raised in the original proceeding as
Appellant did not cause the transcript of the
original hearing to be transmitted to this Court
on appeal.

Respondent request this Court to

acknowledge the lack of evidence to the contrary.
RELIEF SOUGHT ON APPEAL
Respondent respectifully request this Court
to affirm the Order of the Lower Court.

-3-

ARGUMENT
POINT I
THE .TRIAL COURT CORRECTLY HELD THAT THE
DOCTRINE OF RES JUDICATA WAS NOT APPLICABLE
TO BAR THE RESPOmDENTS ACTION FOR
DETERMINATION OF PATERNITY
The doctrine of Res Judicata applies only
as to those issues actually litigated between

the identical parties in a prior action.

Criteria to determine application of
Res Judicata depends upon the following factors:

1.

Identical Parties

2.

Prior determination of the actual

issue raised in subsequent proceedings.

3.

Identical cause of action previously

litigated.
In Re Tom of West Jordan,

326 P. 2d

7 Utah 2nd 391 1

105 (1958) , the Court stated with

reference to the doctrine of Res Judicata:
We are of the opinion, however, that
appellants' contention that the doctrine
of res judicata does not apply because
the present petition is not based on the

4

same cause of action involved in the prior
suit is correct.

As stated in 30 Am. Jur.

Judgments, Sec 363:
"A final judgment on the merits rendered
by a court of competent jurisdiction is
conclusive as to the rights of the parties
and their privies, and as to them constitutes an absolute bar to a subsequent
action involving the same claim, demand,
and cause of action. If, however, the
two suits do not involve the same claim,
and cause of action, such effect will
not be ordinorily given to the prior
judgment. In this respect it is worthy
of notice that there must be not only
identity of subject rrwtter, but also of
the cause of action, so that a judgment
in a former action does not operate as
a bar to a subsequent action where the
cause of action is not the same although
each action relates to the same subject
matter. 11

This Utah case was referred to by the
editors of the Am Jur 2nd for authority of the
following statement found at 46 Am Jur 2nd· 576:
"In determining whether two actions are
on the same cause of action for the
purpose of applying the doctrine of res
<iudicata, a test employed in some
is whether the alleged rights of action
accrued at the same time. Obviously, if
the cause of action in the second action
arises after the rendition of the first
action, it is a
cause
action
not barred by the prior Judgment.

-5"."

Research reveals no Utah cases in point
cs

to the application of Res Judicata on the

issue of paternity in a divorce action.

The

general rule for its application may be found
in 65 ALR 2nd 1395 states:
If the paternity of a child is placed
in issue in an action for divorce or annulment and is adjudicated, the matter
is res judicata as between the husband
and wife in any subsequent action or
proceeding. 11
11

The Oklahoma Supreme Court stated in
regard to a defense in a supplemental procedure
brought by a former wife for support payments
for the child who was unborn at the time of
the divorce @ 736.
If there had been no finding of the trial
court in the original proceedings, the
Appellant might have asserted the defense
that the child was not his."
11

Arnold vs. Arnold (1952 207 Olka 352, 249
p. 2nd

/: :.) 735
.
\:;,

.

734 (1952) the Court further stated

".Appellant 1 s brief contains same suggestions of fraud of the court, however, the
Okla. statutes specifically provide the
proceedure to be following in setting
asside a judgment for fraud."

-6-

It should be noted that the Okahoma
statute prevailed to estop, the court from
deciding the issue of fraud upon the court.

323 Mass 66, Bo

In Sayles vs.

NE 2d 21, 4 ALR 2d 564 (

)

The Mass.

Supreme Court stated:
"Nor does the granting of a divorce
constitute an indirect adjudication of
illegitimacy on the facts of this case.
A so called presumption that a child is
born in wedlock is legitimate cannot be
overcome "except on facts, which prove,
beyond all reasonable doubt, that the
husband could not have been the father".
Phillips vs. Allen, 2 Allen 453, 454.
Commonwealth vs. Kitchen 299 Mass 7 1 8,
9 and 11 NE 2 d 482. 11
.
Appellant refers to the Wisonsin case
of Limberg v. Limberg 102 NW 2d 103 (1960)
for the proposition that "Judgments of Divorce
will have no finality if parties are permitted
to attempt to retry issues two years after a
judgment has been entered."

The pertinent

languate used therein is "retry issues".
In that case the issue of paternity was

actually litigated in the original proceedings.
Upon denial of motion to abate proceedings

-7-

until after the birth of the child whose
paternity was questioned,

t.'he issue was

appealed to the Supreme Court of Wisconsin.
Appellant herein states the case cited found
that "he had unjustly accused the plaintiff
of infidelity".

(APB-6)

Examination of the cited case reveals
that the above holding was entered by that
Court in it!s opinion of November 5, 1958
as it appeared in 5 Wis. 2d 327, 92 NW 2d 767,
and not in the appeal under consideration
102 NW 2d 103 (1960).

The issue of Paternity in the 1960
case arose from an action commenced by the
Plaintiff's Order to Show Cause why the
Defendant should not be held in contempt of
Court for failure to pay child support.
The Court distinguished the applicability
of the underlying circumstances as follows:
"In cases such as this where the child was
born after judgment has been entered, the
proper procedure is to move to open the
judgment for the purpose of obtaining an order
for blood test and presenting the result of
the test. Had this been done in this case
the application would undoubtly been granted."

POINT II
THE TRIAL COURT CORRECTLY ORDERED THE
RELIEF SOUGHT IN RESPONDENTS MOTION
FOR ORDER TO SHOW CAUSE
There is no limitation of Action for
setting aside a judgment where a Fraud has
been committed upon the Court.

This Court

has continuing Jurisdiction of parties to a
divorce action for determining support and
maintance.
A cause of action based upon the discovery
of fraudulent misrepresentation arises upon
I

the discovery of such fraud and the Statute
of Limitations for bringing actions, based
upon Fraud, pursuant to Utah Code Anno {1953)
78-12-26 {3) is three years, the section above
quoted is as follows:
An action for relief on the ground of .
fraud or mistake; but the cause of
action in such case shall not be deemed
to have accrued until the discovery by
the agrieved party of the facts constituting the fraud or mistake."
Rule 60 (b) Utah Rules of Civil Procedure
sets forth relief from the operation of
Judgments obtained by fraud upon the Court
as follows:

"This rule does not limit the power of
a court to entertain an independent
action to relieve a party from judgment,
order or proceeding or to set aside a
judgment for fraud upon the court."
(emphasis added)
No limitation is placed upon this court
pursuant to Rule 60 (b) U.R.C.P. above quoted,
and if a fraud was committed upon the court
in the original proceeding by the plaintiff's
allegations then this court has the jurisdiction
to consider whether the plaintiff made a
fraudulent representation in paragraph #3 of
the original complaint as follows:
" ••••••• plaintiff is also pregnant
with another child, the issue of said
marriage." (emphasis added)
the medical concept of issue being the fertilization of ovary by the male sperm, of the
father of the child.
Procedures to eliminate the possibility
of such paternity through blood test has been
provided by the legislature of the State of
Utah.

Until such determination has been made
-10-

it cannot be stated that the child could

not be the issue of the marriage.
Justice Crockett, in his opinion in
Haner vs. Haner, 13 Utah 2d 299, 373 P 2d

577, (1962) set forth the critera which this
court should consider in granting relief from
a judgment rendered wherein fraud upon the
court may have been committed.

"In order to justify granting relief,
the alleged wrong would have to be of
the type characterized as extrinsic
fraud: that is, fraud based upon conduct
or activities outside of the court
proceedings themselves and which is
designed and has the effect of depriving
the other party of the opportunity to
present his claim or defense. This type
of fraud, which is regarded as a fraud
not only upon the opponent but upon the
court itself, can be accomplished in a
number of ways, such as making false
statements or representations to the
other party to witnesses to prevent them
from contesting the issues; or by that
means or otherwise preventing the
attendance of the parties or witnesses;
or by destroying or secreting evidence
so that a fair trial of the issues is
effectively prevented."
Applying the above principle to the instant
case, it is the contention of the moving party,

-11-

that' the plaintiff made false statements
and representations to the defendant which

would prevent a timely adjudication on the
merits of the instant motion for an order
of submission to the

Blood Test for

determination of Paternity, and throughout
the original proceedings alleged the"!>resumption
that the defendant was the father of the unborn
child.

Consequently no issue was raised in

, the trial as to the paternity of Patrick.
Only after the birth of the child was the
defendant informed he was not the father.
Clearly indicating the type of fraud characterized as estrinsic fraud, explained above.
Earnestly believing that such statements
were made because of some vindictive reason
of the plaintiff, defendant delayed bringing
this matter before the court.

However, the

continued withholding of the child from the
defendant, and the reason given for such denial
of visitation, that the child is not his, has
-12-

prompted the defendant to request the opening
of the matter for determination.

POINT III
RESPONDENT PROPERLY PLEADED ALTERNATIVE
REMEDIES IN HIS MOTION FOR DETERMINATION
OF PATERNITY•'
Utah Rules of Civil Procedure, Rule
allows for pleading relief in the alternative.
Respondent has at all times subsequent to the
birth of Patrick, been denied the right to
see that child.
It is reasonable, therefore, that if the
matter of paternity is decided establishing
that Respondent is not the father of the child,
then he is not entitled to visit the child,
nor should he be under a support obligation.
However, if the Respondent is established as
the father of such child, then it logically
follows that the alternative relief sought,
in respondents Order To Show Cause, that of

visitation should be enforced by the Family
Court.

Such alternative relief is not, as
-1 -

Appellant contends (.App.ellants Brief, p. 16)
"Such inconsistent allegation run afoul of
all equitable principles" but are certainly
alternative

remedies.
-

CONCLUSION
There was no prior determination of
the issue of Paternity of the minor child
Patrick in the previous divorce action between
the parties hereto, and the doctrine of
Res Judicata is not a bar to the relief
sought in the lower Court by the Respondent.
Pursuant to rule 60 (b), the Court correctly
held that the judgment originally entered
should be opened to allow the taking of a
blood test, under the facts as alleged by
Respomdent, which the trial Court could
reasonably believe
the Court.

Fraud upon

The Respondent was justified

in requesting alternative relief.
THE Decision of the Honorable Judge
Gordon R. Hall should be affirmed by this Court.
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